
Ou#a Gas Terms and Condi1ons 

1. Our Disclosures 

2. Introduc1on 

2.1. These terms and condi2ons (Terms) are entered into between Waffle Cone Pty Ltd ACN 637 506 097 (we, us or our) and 
you, together the Par1es and each a Party.  

2.2. We provide an ac2on-based mobile applica2on game (Pla=orm).  

2.3. In these Terms, you means the person using the PlaMorm. 

3. Acceptance and Pla=orm Licence 

3.1. You accept these Terms by clicking “accept” or by downloading and using the PlaMorm. 

3.2. To use and access the PlaMorm you must be at least 18 years old or have obtained the consent of your parents or guardian 
to use and access the PlaMorm. If you are a parent or legal guardian permiTng a person who is under 18 (a Minor) to use 
and access the PlaMorm, you agree to: (i) supervise the Minor’s use of the PlaMorm; (ii) assume all risks associated with, and 
liabili2es resul2ng from, the Minor’s use of the PlaMorm; (iii) ensure that the content on the PlaMorm is suitable for the 
Minor; (iv) ensure all informa2on submiYed to us by the Minor is accurate; and (v) provide the consents, representa2ons 
and warran2es contained in the Terms on the Minor’s behalf.  

3.3. We may amend these Terms at any 2me, by providing wriYen no2ce to you. By con2nuing to use the PlaMorm a[er the 
no2ce or 30 days a[er no2fica2on (whichever date is earlier), you agree to the amended Terms. If you do not agree to the 
amendment and it adversely affects your rights, you may end your access and seek to have your game data deleted by 
providing wriYen no2ce to us. If you cancel your access, you will no longer be able to use the PlaMorm on and from the date 
of cancella2on. 

3.4. If you access or download our mobile applica2on from (1) the Apple App Store, you agree to any Usage Rules set forth in 
the App Store Terms of Service or (2) the Google Play Store, you agree to the Android, Google Inc. Terms and Condi2ons 
including the Google Apps Terms of Service. 

3.5. Subject to your compliance with these Terms, we grant you a personal, non-exclusive, royalty-free, revocable, worldwide, 
non-transferable licence to download and use our PlaMorm in accordance with these Terms. All other uses are prohibited 
without our prior wriYen consent. 

3.6. When using the PlaMorm, you must not do or aYempt to do anything that is unlawful or inappropriate, including:  

(a) anything that would cons2tute a breach of an individual’s privacy (including uploading private or personal informa2on 
without an individual's consent) or any other legal rights; 

(b) using the PlaMorm to defame, harass, threaten, menace or offend any person, including using the PlaMorm to send 
unsolicited electronic messages; 

(c) tampering with or modifying the PlaMorm (including by transmiTng viruses and using trojan horses); 

(d) using data mining, robots, screen scraping or similar data gathering and extrac2on tools on the PlaMorm; or 

(e) facilita2ng or assis2ng a third party to do any of the above acts. 

4. Ou#a Gas! Services 

4.1. In considera2on for your interac2on with the PlaMorm, we agree to provide you with access to the PlaMorm and any other 
services we agree to provide from 2me to 2me, such as access to in-app purchases to enhance your in-game experience. 

Our complete terms and condi2ons are contained below, but some important points for you to know before you become a 
customer are set out below: 

• We will handle your personal informa2on in accordance with our privacy policy, available at hYps://
www.waffleconegames.com/privacypolicy. 

• Subject to your Consumer Law Rights, our liability under these Terms is limited to $10, and we will not be liable for 
Consequen2al Loss, any loss that is a result of a Third Party Service, or any loss or corrup2on of data. 

• We may receive a benefit (which may include a referral fee or a commission) should you visit certain third-party 
websites via a link on the PlaMorm or for featuring certain products or services on the PlaMorm. 

Nothing in these terms limit your rights under the Australian Consumer Law.



4.2. From 2me to 2me, we may perform reasonable scheduled and emergency maintenance, and the PlaMorm may be 
unavailable during the 2mes we are performing such maintenance.  

4.3. You acknowledge and agree that the PlaMorm may be reliant on, or interface with third party systems that are not provided 
by us (for example, cloud storage providers, CRM systems, and internet providers) (Third Party Services). To the maximum 
extent permiYed by law, we shall have no Liability for any Third Party Services, or any unavailability of the PlaMorm due to a 
failure of the Third Party Services. 

4.4. You acknowledge and agree that data loss is an unavoidable risk when using any so[ware. To the extent you input any data 
into the PlaMorm, you agree to maintain a backup copy of any data you input into the PlaMorm. 

4.5. To the maximum extent permiYed by law, we shall have no Liability to you for any loss or corrup2on of data, or any 
scheduled or emergency maintenance that causes the PlaMorm to be unavailable.  

4.6. When using our mobile applica2on, you may make internal purchases for virtual items to enhance your game experience 
(In-app Purchase). In-app Purchases are processed through the App Store or Google Play store, you acknowledge and agree 
to the App Store or Google Play Store’s terms of service for making any In-app Purchase.  

4.7. Where you have made a successful In-app Purchase, as determined by us, we will provide you access to the relevant virtual 
item through our mobile applica2on.  

5. Our Intellectual Property 

5.1. You acknowledge and agree that any Intellectual Property or content (including copyright and trademarks) available on 
the PlaMorm, the PlaMorm itself, and any algorithms or machine learning models used on the PlaMorm (Our Intellectual 
Property) will at all 2mes vest, or remain vested, in us. 

5.2. We authorise you to use Our Intellectual Property solely for your personal use. You must not exploit Our Intellectual 
Property for any other purpose, nor allow, aid or facilitate such use by any third party. You may only access Our Intellectual 
Property on your personal device, and you may not use Our Intellectual Property for any commercial purpose.  

5.3. You must not, without our prior wriYen consent: 

(a) copy, in whole or in part, any of Our Intellectual Property;  

(b) reproduce, retransmit, distribute, disseminate, sell, publish, broadcast or circulate any of Our Intellectual Property to 
any third party; or 

(c) breach any intellectual property rights connected with the PlaMorm, including (without limita2on) altering or modifying 
any of Our Intellectual Property, causing any of Our Intellectual Property to be framed or embedded in another website, 
or crea2ng deriva2ve works from any of Our Intellectual Property. 

5.4. Nothing in the above clause restricts your ability to publish, post or repost Our Intellectual Property on your social media 
page or blog, provided that: 

(a) you do not assert that you are the owner of Our Intellectual Property; 

(b) unless explicitly agreed by us in wri2ng, you do not assert that you are endorsed or approved by us;  

(c) you do not damage or take advantage of our reputa2on, including in a manner that is illegal, unfair, misleading or 
decep2ve; and  

(d) you comply with all other terms of these Terms.  

5.5. This clause will survive the termina2on or expiry of your access to the PlaMorm. 

6. Your Data  

6.1. You own all data, informa2on or content you upload into the PlaMorm (Your Data).  

6.2. You grant us a limited licence to copy, transmit, store, backup and/or otherwise access or use Your Data to: 

(a) communicate with you (including to send you informa2on we believe may be of interest to you); 

(b) supply the PlaMorm to you and otherwise perform our obliga2ons under these Terms; 

(c) diagnose problems with the PlaMorm; 

(d) enhance and otherwise modify the PlaMorm; 

(e) perform Analy2cs; 

(f) develop other services, provided we de-iden2fy Your Data; and 

(g) as reasonably required to perform our obliga2ons under these Terms.  



6.3. You agree that you are solely responsible for all of Your Data that you make available on or through the PlaMorm. You 
represent and warrant that:  

(a) you are either the sole and exclusive owner of Your Data or you have all rights, licences, consents and releases that are 
necessary to grant to us the rights in Your Data (as contemplated by these Terms); and 

(b) neither Your Data nor the pos2ng, uploading, publica2on, submission or transmission of Your Data or our use of Your 
Data on, through or by means of our PlaMorm will infringe, misappropriate or violate a third party’s intellectual property 
rights, or rights of publicity or privacy, or result in the viola2on of any applicable law or regula2on. 

6.4. You acknowledge and agree that we may monitor, analyse and compile sta2s2cal and performance informa2on based on 
and/or related to your use of the PlaMorm, in an aggregated and anonymised format (Analy1cs). You acknowledge and 
agree that we own all rights in the Analy2cs, and that we may use the Analy2cs for our own internal business purposes, 
provided that the Analy2cs do not contain any iden2fying informa2on.  

6.5. We do not endorse or approve, and are not responsible for, any of Your Data.  

6.6. This clause will survive the termina2on or expiry of your access to the PlaMorm.  

7. Warran1es 

7.1. You represent, warrant and agree that: 

(a) you will not use our PlaMorm, including Our Intellectual Property, in any way that competes with our business; 

(b) there are no legal restric2ons preven2ng you from entering into these Terms; and  

(c) all informa2on and documenta2on that you provide to us in connec2on with these Terms is true, correct and complete. 

8. Australian Consumer Law  

8.1. Certain legisla2on, including the Australian Consumer Law (ACL) in the Compe&&on and Consumer Act 2010 (Cth), and 
similar consumer protec2on laws and regula2ons, may confer you with rights, warran2es, guarantees and remedies rela2ng 
to the provision of the PlaMorm by us to you which cannot be excluded, restricted or modified (Consumer Law Rights).  

8.2. If the ACL applies to you as a consumer, nothing in these Terms excludes your Consumer Law Rights as a consumer under 
the ACL. You agree that our Liability for the PlaMorm provided to an en2ty defined as a consumer under the ACL is governed 
solely by the ACL and these Terms.   

8.3. Subject to your Consumer Law Rights, we exclude all express and implied warran2es, and all material, work and services 
(including the PlaMorm) are provided to you without warran2es of any kind, either express or implied, whether in statute, at 
law or on any other basis. 

8.4. This clause will survive the termina2on or expiry of your access to the PlaMorm. 

9. Liability 

9.1. Despite anything to the contrary, to the maximum extent permiYed by law:   

(a) we will not be liable for, and you waive and release use from and against, any Liability caused or contributed to by, 
arising from or connected with: (1) your negligent acts or omissions; (2) any use or applica2on of the PlaMorm by a 
person other than you; (3) any works, services, goods, materials or items which do not form part of the PlaMorm; and (4) 
any loss of data on, or func2oning of the device used to access our PlaMorm, including any and all so[ware and 
hardware connected with the device; 

(b) neither Party will be liable for Consequen2al Loss;  

(c) each Party’s liability for any Liability under these Terms will be reduced propor2onately to the extent the relevant 
Liability was caused or contributed to by the acts or omissions of the other Party or any of that Party’s personnel, 
including any failure by that Party to mi2gate its losses; and 

(d) our aggregate liability for any Liability arising from or in connec2on with these Terms will be limited to $10. 

9.2. This clause will survive the termina2on or expiry of your access to the PlaMorm. 

10. Termina1on 

10.1. You may terminate these Terms at any 2me by sending us an email to the address at the end of these Terms. These Terms 
will terminate on the date that we receive your termina2on no2ce. 

10.2. We may terminate these Terms immediately if you are in breach of these Terms, any applicable laws, regula2ons or third-
party rights. We may also terminate these Terms without cause by giving you 7 days’ no2ce. 



10.3. These Terms will terminate immediately upon wriYen no2ce by a Party (Non-Defaul1ng Party) if the other Party (Defaul1ng 
Party) breaches a material term of these Terms and that breach has not been remedied within 10 Business Days of the 
Defaul2ng Party being no2fied of the breach by the Non-Defaul2ng Party. 

10.4. Should we suspect that you are in breach of these Terms, we may suspend your access to the PlaMorm while we inves2gate 
the suspected breach.  

10.5. Upon expiry or termina2on of the Terms in accordance with this clause, we will terminate your access to the PlaMorm. 
Where these Terms are terminated as a result of your unrec2fied default, you also agree to pay us our reasonable addi2onal 
costs directly arising from such termina2on, including recovery fees. 

10.6. Termina2on of the Terms and your access to the PlaMorm will not affect any rights or liabili2es that a Party has accrued 
under these Terms.   

10.7. This clause will survive the termina2on or expiry of your access. 

11. No1ce Regarding Apple 

11.1. To the extent that you are using or accessing our PlaMorm on an iOS device, you further acknowledge and agree to the 
terms of this clause. You acknowledge that these Terms are between you and us only, not with Apple Inc. (Apple), and Apple 
is not responsible for the PlaMorm and any content available on the PlaMorm. 

11.2. Apple has no obliga2on to furnish you with any maintenance and support services with respect to our PlaMorm.  

11.3. If our mobile applica2on fails to conform to any applicable warranty, you may no2fy Apple and Apple will refund the 
purchase price of the mobile applica2on to you. To the maximum extent permiYed by applicable law, Apple will have no 
other warranty obliga2on whatsoever with respect to the mobile applica2on and any other claims, losses, liabili2es, 
damages, costs or expenses aYributable to any failure to conform to any warranty will be our responsibility. 

11.4. Apple is not responsible for addressing any claims by you or any third party rela2ng to our mobile applica2on or your use of 
our mobile applica2on, including but not limited to: (1) product liability claims; (2) any claim that our mobile applica2on 
fails to conform to any applicable legal or regulatory requirement; and (3) claims arising under consumer protec2on or 
similar legisla2on. 

11.5. Apple is not responsible for the inves2ga2on, defence, seYlement and discharge of any third-party claim that our mobile 
applica2on infringes that third party’s intellectual property rights.  

11.6. You agree to comply with any applicable third-party terms when using our mobile applica2on.  

11.7. Apple and Apple subsidiaries are third-party beneficiaries of these Terms, and upon your acceptance of these Terms, Apple 
will have the right (and will be deemed to have accepted the right) to enforce these Terms against you as a third-party 
beneficiary of these Terms. 

11.8. You hereby represent and warrant that: (1) you are not located in a country that is subject to a U.S. Government embargo, 
or that has been designated by the U.S. Government as a "terrorist suppor2ng" country; and (2) you are not listed on any 
U.S. Government list of prohibited or restricted par2es. 

12. General  

12.1. Assignment: Subject to the below clause, a Party must not assign or deal with the whole or any part of its rights or 
obliga2ons under these Terms without the prior wriYen consent of the other Party (such consent is not to be unreasonably 
withheld).  

12.2. Assignment of Debt: You agree that we may assign or transfer any debt owed by you to us, arising under or in connec2on 
with these Terms, to a debt collector, debt collec2on agency, or other third party.  

12.3. Disputes:  A Party may not commence court proceedings rela2ng to a dispute without first mee2ng with the other Party to 
seek (in good faith) to resolve the dispute, failing which the Par2es agree to engage a mediator to aYempt to resolve the 
dispute. The costs of the media2on will be shared equally between the Par2es. Nothing in this clause will operate to 
prevent a Party from seeking urgent injunc2ve or equitable relief from a court of appropriate jurisdic2on.  

12.4. En1re Terms: Subject to your Consumer Law Rights, these Terms contains the en2re understanding between the Par2es and 
the Par2es agree that no representa2on or statement has been made to, or relied upon by, either of the Par2es, except as 
expressly s2pulated in these Terms, and these Terms supersedes all previous discussions, communica2ons, nego2a2ons, 
understandings, representa2ons, warran2es, commitments and agreements, in respect of its subject maYer. 

12.5. Force Majeure: Neither Party will be liable for any delay or failure to perform their respec2ve obliga2ons under these Terms 
if such delay or failure is caused or contributed to by a Force Majeure Event, provided the Party seeking to rely on the 
benefit of this clause, as soon as reasonably prac2cal, no2fies the other party in wri2ng about the Force Majeure Event and 



the extent to which it is unable to perform its obliga2ons and uses reasonable endeavours to minimize the dura2on and 
adverse consequences of the Force Majeure Event. 

12.6. Governing law: These Terms are governed by the laws of Victoria.  Each Party irrevocably and uncondi2onally submits to 
the exclusive jurisdic2on of the courts opera2ng in Victoria and any courts en2tled to hear appeals from those courts and 
waives any right to object to proceedings being brought in those courts.   

12.7. No1ces: Any no2ce given under these Terms must be in wri2ng addressed to us at the details set out below or to you via in-
app no2fica2on where you have downloaded and are using the app, by post or email.. Any no2ce may be sent by standard 
post or email, and will be deemed to have been served on the expiry of 48 hours in the case of post, or at the 2me of 
transmission in the case of transmission by email or upon acceptance in the case of in-app no2fica2on. 

12.8. Privacy: We agree to comply with the legal requirements of the Australian Privacy Principles as set out in the Privacy Act 
1988 (Cth) and any other applicable legisla2on or privacy guidelines. 

12.9. Publicity: With your prior wriYen consent, you agree that we may adver2se or publicise the fact that you are a user of our 
PlaMorm, including on our website or in our promo2onal material. 

12.10. Severance: If a provision of these Terms is held to be void, invalid, illegal or unenforceable, that provision is to be read down 
as narrowly as necessary to allow it to be valid or enforceable, failing which, that provision (or that part of that provision) 
will be severed from these Terms without affec2ng the validity or enforceability of the remainder of that provision or the 
other provisions in these Terms. 

12.11. Third party sites: The PlaMorm may contain links to websites operated by third par2es. Unless we tell you otherwise, we do 
not control, endorse or approve, and are not responsible for, the content on those websites. We recommend that you make 
your own inves2ga2ons with respect to the suitability of those websites. If you purchase goods or services from a third 
party website linked from the PlaMorm, such third party provides the goods and services to you, not us. We may receive a 
benefit (which may include a referral fee or a commission) should you visit certain third-party websites via a link on the 
PlaMorm (Affiliate Link) or for featuring certain products or services on the PlaMorm. We will make it clear by no2ce to you 
which (if any) products or services we receive a benefit to feature on the PlaMorm, or which (if any) third party links are 
Affiliate Links. 

13. Defini1ons  

13.1. Consequen1al Loss means, whether under statute, contract, equity, tort (including negligence), indemnity or otherwise; 
any loss or damage that cannot be considered to arise according to the usual course of things from the relevant breach, act 
or omission, whether or not such loss or damage may reasonably be supposed to have been in the contempla2on of the 
Par2es at the 2me they entered into these Terms as the probable results of the relevant breach, act or omission, and/or,  
any real or an2cipated loss of profit, loss of benefit, loss of revenue, loss of business, loss of goodwill, loss of opportunity, 
loss of savings, loss of reputa2on, loss of use and/or loss or corrup2on of data. The Par2es agree that your obliga2on to pay 
us the Fee under these Terms will not cons2tute “Consequen2al Loss”. 

13.2. Force Majeure Event means any event or circumstance which is beyond a Party’s reasonable control. 

13.3. Intellectual Property means any and all exis2ng and future rights throughout the world conferred by statute, common law, 
equity or any corresponding law in rela2on to any copyright, designs, patents or trade marks, domain names, know-how, 
inven2ons, processes, trade secrets or confiden2al informa2on, circuit layouts, so[ware, computer programs, databases or 
source codes, including any applica2on, or right to apply, for registra2on of, and any improvements, enhancements or 
modifica2ons of, the foregoing, whether or not registered or registrable.  

13.4. Liability means any expense, cost, liability, loss, damage, claim, no2ce, en2tlement, inves2ga2on, demand, proceeding or 
judgment (whether under statute, contract, equity, tort (including negligence), indemnity or otherwise), howsoever arising, 
whether direct or indirect and/or whether present, unascertained, future or con2ngent and whether involving a third party 
or a party to these Terms or otherwise. 

For any ques1ons or no1ces, please contact us at: 

Waffle Cone Pty Ltd (ACN 637 506 097)  

Email: info@waffleconegames.com 
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